Surrogacy: a black-hole for children’s rights

Tim Cannon

Central to the Australian Family Associ-
ation’s ethos is the proposition that the
natural family — comprising a mother,
father, and naturally conceived children
— is the basic unit on which human so-
cieties are built, and is the prime agency
for the total development of children.
Although it is unavoidable that alterna-
tive family structures will exist in any
society, it is suggested that they are ex-
ceptional to the natural family, whose
integrity should be safeguarded and in-
deed promoted. In this significant task,
we suggest that the state plays a critical
role. Further, the state plays an impor-
tant role in helping to meet the needs of
persons — and in particular, of children
— who have been deprived of the ben-
efits of family life, either through fam-
ily breakdown, through the premature
death of one or both parents, through
unavoidable separation, or otherwise.

The state’s role is twofold: apart from
responding to the needs of fractured
and non-traditional families, and par-
ticularly the needs of the children in
such families, public policy must ad-
ditionally forestall, as best it can, the
disintegration of the family as the basic
unit of society. This requires an honest
acknowledgment of the causes of such
disintegration.

The controversial issue of surrogacy en-
gages directly with these responsibili-
ties of the state. Surrogacy raises serious
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questions regarding the nature of the
family unit, and the nature of particular
relationships within the family unit. It
is inevitable, therefore, that the posi-
tion adopted by legislators on surrogacy
will have far reaching consequences for
the family in general, for the individu-
als who are party to surrogacy arrange-
ments, and especially for the children
produced by any such arrangement.
This paper considers various ways in
which surrogacy interferes with the
rights and interests of children. It is sug-
gested that a strong case for the prohibi-
tion of surrogacy can be established by
examining the ways in which surrogacy
unavoidably interferes with the rights,
interests and welfare of the children
born through surrogacy arrangements.

Surrogacy goes wrong
The New South Wales Standing Com-

mittee on Law and Justice recently re-
leased its report on an inquiry into the
legalisation of altruistic surrogacy. Ad-
ditionally, the NSW attorney-general’s
office is currently overseeing a national
review of the law relating to surrogacy.
The NSW committee has recommend-
ed a policy whereby surrogacy would be
regulated, rather than prohibited. The
recommendations fail to recognise any
inherent problems with the practice of
surrogacy, and do not propose to dis-
courage surrogacy in any way. It is safe
to assume that the widespread adoption



of the recommended policy will result
in an increase in the incidence of sur-
rogacy arrangements in Australia.

Given that surrogacy arrangements are
uniquely prone to certain complica-
tions, the proliferation of surrogacy
arrangements will inevitably result
in a proliferation of such complica-
tions. Typically these complications
arise where there is a breakdown in the
agreement between the surrogate and
the person or persons who have com-
missioned the surrogacy arrangement.
Complications of this kind, which have
already arisen in documented cases in
Australia and overseas, include:

The surrogate mother deciding to keep

the baby herself;

The surrogate mother deciding she does
not want the intended couple to raise
the child, even though she does not
want to raise the child herself;

A change in the circumstances of the
intended parents (including the break-
down of the relationship between the
intended parents, or the death or in-
capacitation of one or both intending
parents) leading to a change of heart
from either the intended parents or the
surrogate mother;

The intended parents deciding not to
proceed with the agreement because
the child is diagnosed with a condition
such as Down Syndrome; and

The intended parents simply having
a change of heart and deciding they
would rather not proceed with the
arrangement.

@)

In these and other circumstances, an
extant child’s welfare and future pros-
pects are plunged into uncertainty be-
cause of the breakdown of an inherently
artificial and fragile arrangement. This
uncertainty is a direct product of the
choices and changing whims of the par-
ties, and it is ultimately the child who
must bear the cost.

It is no justification to say that cases
where surrogacy arrangements break
down will be few in number. The fact
is that they will occur, and the impact
on the child will be significant. An
American case, [n re Buzzanca 1, exem-
plifies the potential complications foist-
ed upon a child where surrogacy goes
wrong: it took courts three years to de-
termine who, at law, the child’s parents
were. In that case the commissioning
parents’ relationship had broken down,
and the surrogate mother had refused to
surrender the child to the commission-
ing mother alone. None of the parties
to the surrogacy arrangement were ge-
netically related to the child, who had
been conceived with donated gametes.

It should be noted that in this case, as
in all cases of legally sanctioned surro-
gacy, the surrogacy agreement itself was
legally unenforceable. That is to say, al-
though parties may agree to a surrogacy,
no party can have a court enforce that
agreement between the parties. Rather,
where a surrogacy agreement breaks
down, it is left to the courts to deter-
mine who should retain custody of the
child. This fact alone indicates that it
may not, in fact, be in the best inter-
ests of a child to be carried to term by
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one woman, only to be given to another
woman at or shortly after birth.

Cases in which surrogacy arrangements
break down raise serious questions re-
garding the potential impact of surro-
gacy on a child. The choices of adults in
In re Buzzanca created a child, and then
left it without legal parents for three
years. Is it acceptable for any state to be
complicit in exposing children to such a
fate? A policy which permits surrogacy

It follows that, as a society, we do not
treat the separation of children from
their natural parents lightly. Adoption
is recognised as a necessary solution
for children who are deprived of an
ongoing relationship with their natu-
ral parents for a variety of unavoidable
reasons, including the death of parents,
or in rare cases, to preserve the safety of
the child. Adoption is widely acknowl-
edged to present serious challenges both
for adoptive parents and for adoptees.

is a policy which effec-
tively says, “although we
realise that surrogacy ar-
rangements may expose
children to the trauma
of parent-less-ness, we
will allow surrogacy any-

Surrogacy arrange-
ments necessarily
confuse the question of
who a child’s parents
are

We do our utmost to
ensure that the negative
outcomes of adoption are
minimised, and yet we
recognise that adoptees
do in fact suffer ongoing
negative outcomes on ac-

way, and basically just
hope for the best.” Shouldn’t the state’s
responsibility to children require it to
pursue a policy which actively discour-
ages surrogacy arrangements on account
of the potentially harrowing outcomes
to which they expose children?

Who are my parents?

Surrogacy arrangements necessarily
confuse the question of who a child’s
parents are. It is suggested that the
question of who a child’s parents are
is generally recognised as being a ques-
tion of fundamental importance to that
child’s sense of identity and emotional
and psychological wellbeing 2. Further,
the question of the identity of a child’s
parents is a matter of objective fact, and
is not a purely arbitrary matter deter-
mined by the decisions of judges and
legislators.
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count of the disruption
of their natural family relationships.

In the case of adoption, such negative
outcomes are the result of unavoidable
circumstances. These circumstances are
not imposed on adoptees by choice. Sur-
rogacy arrangements impose a similar
burden on the children they produce.
However, surrogacy arrangements are
a product of the exercise of the free
choice of the parties to such arrange-
ments. The negative impact of the dis-
ruption of natural family relationships
is thus forced upon children to satisfy
the demands of adults.

Other circumstances further demon-
strate the negative outcomes for chil-
dren who are separated from their
natural parents. Cases of parents mis-
takenly taking home the wrong child
from hospital rightly provoke commu-

nity uproar. And in Australia, the plight



of the Stolen Generations — children
removed from their families for what
at the time were considered altruistic
motives — represents a grave blight on
this nation’s human rights record. We
are still coming to terms with the nega-
tive outcomes of this policy, which is
broadly recognised as having inflicted
grave harm upon Australia’s Indigenous
communities.

And yet surrogacy necessarily and by its
very nature destroys and disfigures the
vitally important parent-child relation-
ship. It does so while seeking to provide
a solution to the deep-seated desire to
reproduce, a desire which is tragically
frustrated for many adults. But altru-
istic motives do not justify harmful
outcomes for children. The fact that an
Indigenous child taken from his or her
parents might have enjoyed the material
benefits of a more affluent upbringing
does not justify a policy which removes
children from their families. Neither
can the appeasement of adults’ desire to
reproduce justify the disfiguration of a
child’s biological origins.

To legalise surrogacy is to assume that
the question of who a child’s parents are
is unimportant. Legalising surrogacy
amounts to a failure to give due recog-
nition to the importance of a child’s bi-
ological heritage, sense of identity, and
emotional and psychological wellbeing.

Negative effects

Although there is currently a lack of
substantial scientific evidence con-
cerning the psychological and social
outcomes of surrogacy for children, a

&

significant body of evidence concern-
ing the views and attitudes of children
conceived by assisted reproductive tech-
nologies (ARTs) is beginning to emerge.
In a paper relating the impact of ARTs
on children, Richard Egan recounts the
experience of two persons — now adults
— who were conceived by donor insemi-
nation 3:

‘Bill Cordray writes: “What is it like to
be conceived through donor insemina-
tion? Infertility experts do not know.
The social scientists do not know. The
politicians do not know. No one knows
because no one has actually asked us,
the people who have been created
through donor insemination. We are
left to make sense of ourselves without
the roadmap of our genetic blueprint.
We are lost in an unfamiliar landscape.
We are invisible.”

Lyn Spencer, another donor-insemina-
tion child, writes, “I long to know who
my biological father is and to meet and
speak with him at least once. I search for
my half-siblings in other people’s faces.
We have a right to know our identity.”

Being deprived of the opportunity to
be raised by their biological parents has
rendered many ART-conceived children
incapable of developing a sense of iden-
tity. In an address to the Queensland
University of Technology Applied Eth-

ics Seminar Series in 2001, Joanna Rose
said %

‘It is unfortunate that there has been an
assumption that we as donor-conceived
people would not feel connection and
then loss in regard to our blood rela-
tives. While many of us have developed
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deep attachments and loyalties towards
those who raise us, there are fundamen-
tal questions regarding our identities
which leave gaping holes. There needs
to be recognition of this complex and
difficult process, which is hindered
by the projections and sensitivities of
others.

“The process of becoming ‘whole’ in-
volves the reclaiming of our own voices,
meanings, losses, and a complex jour-

their conception is a cause of significant
psychological and social turmoil.

Surrogacy, as a form of ART, poses many
of the same issues as do other ARTs,
particularly with regard to questions of
identity, and the importance and nature
of child-parent relationships, and espe-
cially the child’s relationship with his or
her mother. While these issues are not
thoroughly understood from a clinical
point of view, the response of the chil-

ney towards the self.
This is an individual
journey, but shares
many similarities with
those of others, such as
birth mothers, adopt-

Negative social and psycho-
logical outcomes for chil-
dren of surrogacy should

be expected,

dren of ARTs suggests
that negative social and
psychological outcomes
for children of surrogacy
should be expected, and

that government policy

ees, members of the

stolen generations, and of course with
each other. For some, the circumstances
of our conceptions lead to the eventual
unravelling of the stories that we are
told, to the absence of the stories that
we are not told. We cannot live our lives
for others, and must be recognised as
people with losses and voices; we need
not be pathologised and repressed, but
understood.’

A further indication of the impact
of ARTs on children is evident in the
proliferation of groups such as Tangled
Webs — groups established by ART-
conceived people in an attempt to deal
with the psychological and social issues
which are attached to the circumstances
of their conception . The emergence
of such organisations indicates that
children conceived through ARTs, in-
cluding surrogacy, are in great need of
support, and that the circumstances of
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should seek to minimise
these outcomes in legislating on the is-
sue of surrogacy.

Mother-child relationship

The issues faced by children born
through surrogacy arrangements partly
stem from the way surrogacy disrupts
certain family relationships, which in
their natural form are clear and un-
complicated.  Principally, surrogacy
confounds the question of who a child’s
mother is, by artificially dividing moth-
erhood into discrete, functional cat-
egories. A child born via surrogacy will
have an intended mother, a gestational
mother, and in cases where donated
gametes are used, a separate genetic
mother.

One effect of this division of moth-
erhood is to deprive the child of the

benefits of the bond formed with the
mother during gestation. A 2007 study



identified the importance hormonal
activity during pregnancy in establish-
ing a bond between the mother and the
child ©. That the development of such a
bond is linked to the gestational period
itself is of great significance in consid-
ering the potential effects of surrogacy
on children. Children who, through a
surrogacy arrangement, are separated at
birth from their gestational mother, are
unavoidably denied the lifelong benefits
of the mother-child bond established

during gestation.

Again, while many children are unin-
tentionally deprived of the benefits of
the mother-child bond, for example
through divorce and death, surrogacy is
unique in actively and intentionally im-

posing the deprivation of the mother-
child bond on the child.

Additionally, by segregating mother-
hood into discrete categories, surrogacy
presumes that certain aspects of moth-
erhood are not sufficiently important to
the child to outweigh the desire of the
parties to the surrogacy to proceed with
the surrogacy arrangement. Whereas the
women who are party to the surrogacy
freely forego certain aspects of mother-
hood (i.e. the surrogate mother forgoes
the ongoing mother-child relationship;
the commissioning mother forgoes the
gestational aspect of motherhood) the
child does not freely forgo the benefits
of being conceived, carried to term, and
raised by the same mother. Rather, sur-
rogacy denies a child’s right to be born
free from such negative impositions, in
favour of adults’ preferences to have a
child by whatever means possible.

Breaching human rights

It is somewhat surprising that, at a
time when human rights are exalted as
the highest form of law in a globalised
world, the practice of surrogacy is pro-
liferating in spite of the fact that it bla-
tantly breaches certain fundamental
children’s rights. It is also surprising
that these breaches, which seemed so
apparent only a short time ago, now
fail to attract the concern of legislators.
Writing in the Newcastle Law Review
in 1996, ] Neville Turner, then senior
lecturer in law at Monash University
and president of OzChild (an outreach
organisation providing care and support
for children), wrote ”:

‘Surrogate motherhood, whether for
‘commercial’...or so-called ‘altruistic’
reasons, cannot be justified in any cir-
cumstances. It is certain to lead to an
identity crisis when the child ascertains
that he or she has two mothers. It is as-
tonishing that responsible persons con-
tinue to advocate for its legalisation.’

Turner goes on to assert that in this way
surrogacy specifically breaches a child’s
right to preserve his or her identity. As
shall be discussed below, this right is ex-
pressly recognised under the United Na-
tions Convention on the Rights of the
Child (CRC), a convention ratified by
the Australian government in 1990. It
is also protected by the United Nations
Declaration of the Rights of the Child
(DRC), as are other rights, including a
child’s right not to be separated from his
or her parents; a child’s right to know
and be cared for by his or her parents;
and a child’s right to have his or her best
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interests given priority of the rights and
interests of adults, wherever such rights
are in conflict.

A child’s right to preserve his or her
identity

Article 8.1 of the CRC states:

States Parties undertake to respect the
right of the child to preserve his or her
identity, including nationality, name
and family relations as recognized by
law without unlawful interference.

As discussed earlier, the experience of
children created through ARTs shows
that the dislocation of a child from his
or her biological parents clearly under-
mines that child’s right to preserve his
or her identity, and thereby breaches
Article 8.1 of the CRC. Uncertainty re-
garding the identity of the mother in a
surrogacy arrangement inevitably causes
confusion regarding a child’s own iden-
tity, thus further confounding a child’s
right to preserve his or her identity.

A child’s right not to be separated from

his or her parents
Article 9.1 of the CRC states that:

States Parties shall ensure that a child
shall not be separated from his or her
parents against their will, except when
competent authorities subject to judi-
cial review determine, in accordance
with applicable law and procedures,
that such separation is necessary for the
best interests of the child. Such deter-
mination may be necessary in a particu-
lar case such as one involving abuse or
neglect of the child by the parents, or
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one where the parents are living sepa-
rately and a decision must be made as
to the child’s place of residence.

Similarly, Principle 6 of the DRC

states:

...a child of tender years shall not, save
in exceptional circumstances, be sepa-
rated from his mother...

Surrogacy, by its very nature, explicitly
undermines these basic human rights.
It does so firstly by creating confusion
regarding the identity of the child’s
mother. As noted above, for a child
born through a surrogacy arrangement,
there are potentially three persons who
might qualify as the child’s mother: the
intended mother, the gestational moth-
er and (sometimes) the genetic mother.

Every surrogacy arrangement is un-
dertaken with the explicit intention of
removing the child from his or her ges-
tational mother. Furthermore, in cases
where the embryo has been created us-
ing gametes donated by a woman who
is not the child’s intended social mother,
surrogacy arrangements will intention-
ally remove the child from his or her
biological mother. These consequences,
which constitute explicit breaches of
Article 9.1 of the CRC and Principle
6 of the DRC, are simply unavoidable
where a child is brought into the world
via a surrogacy arrangement.

That surrogacy involves a breach of the
child’s right not to be separated from his
or her parents becomes clearly evident
in cases where rightful custody over the
child is disputed. Where a surrogate

mother (who is not the child’s genetic



mother) refuses to honour the surroga-
cy agreement, the law presumes her to
be the child’s mother, and will recognise
her right to custody of the child. Doing
so requires a court to deny the child the
opportunity of being raised by his or her
biological parents. However the alterna-
tive — to force the surrogate mother to
surrender a child whom she has carried
to term and laboured to bear — provides
an equally unsatisfactory outcome. The
court is faced with ordering a serious
breach of human rights in either case.

Clearly Article 9.1 of the CRC contem-
plates situations where it is necessary to
separate the child from one or both of
its parents, including where “the par-
ents are living separately and a decision
must be made as to the child’s place of
residence.” It has been suggested that
surrogacy falls into this exception, and
therefore does not breach Article 9.1, or
else does so only out of necessity. How-
ever such a suggestion threatens to ob-
scure the fact that, although separating
the child from his or her parents may be
necessary where the child’s parents do
not live together, the fact of the sepa-
ration is nevertheless harmful to the
child and a clear breach of his or her
rights. It follows that, in the interests of
the child, such circumstances should be
avoided as far as possible. Surrogacy not
only fails to avoid such circumstances,
but actively, deliberately and needlessly
imposes them on the child. For this rea-
son it cannot be said that the exceptions
identified in Article 9.1 somehow make
surrogacy ok.

A child’s right to be cared for by his or

her parents

Article 7.1 of the CRC states:

The child shall be registered immediately
after birth and shall have the right from
birth to a name, the right to acquire a
nationality and, as far as possible, the
right to know and be cared for by his or
her parents (emphasis added).

The right to know and be cared for by
one’s parents necessarily raises the ques-
tion: who are one’s parents? As discussed
earlier, by fragmenting motherhood and
confusing the question of who a child’s
mother is, surrogacy separates children
from — and deprives them of a relation-
ship with — at least their gestational
mother, and often their genetic mother,
resulting in a further breach of article
7.1 of the convention. Furthermore,
wherever surrogacy is facilitated by the
use of donor gametes, the child will be
necessarily deprived of the opportunity
of being cared for by his or her parents,
and may be deprived of the opportuni-
ty of knowing his or her parents in any
substantial manner.

The paramountcy of the child’s rights

and best interests
Principle 2 of the DRC states:

The child shall enjoy special protection,
and shall be given opportunities and fa-
cilities, by law and by other means, to
enable him to develop physically, men-
tally, morally, spiritually and socially in
a healthy and normal manner and in
conditions of freedom and dignity. /»
the enactment of laws for this purpose, the
best interests of the child shall be the para-

mount consideration (emphasis added).
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Legislation concerning surrogacy clear-
ly relates to the physical, mental, moral,
spiritual and social development of the
child, falling within the scope of Prin-
ciple 2 of the Declaration. However,
as discussed earlier, surrogacy impedes
such development in children, and sub-
jects children’s rights and interests to
those of the commissioning parents. In
doing so, surrogacy breaches Principle 2
of the Declaration.

Commodifying children

By way of a final consideration, it is
suggested that surrogacy — including

of adults clearly reduces the status of a
child to that of mere property. Surroga-
cy is no different, except that the agree-
ment to exchange the child is made
while that child is still in the womb.

Conclusion

In light of the harm which surrogacy
causes to children, and the serious
breaches of children’s rights which sur-
rogacy entails, a government whose
policy merely regulates surrogacy, and
even facilitates it, is complicit in the
harm caused and the breaches commit-
ted. By catering to the desires of adult,

altruistic surrogacy
— commodifies chil-
dren by making them
the subject of a trans-
action between adults.

The child is literally

The child is literally
exchanged, potentially
between complete
strangers, with the sole

while overlooking the
impact of surrogacy
on children, legisla-
tors and policy-makers
neglect their duty to
protect and promote

exchanged, potential- end of satisfying the the rights, interests and
ly between complete | desires and interests of | “elfare of children. We
strangers, with the sole the adults contend that, as the

end of satisfying the de-

generations of children

sires and interests of the
adults who are party to the exchange.
It has been suggested that in this way
surrogacy actually breaches Article 35
of the CRC, “which proscribes the sale

or traffic in children.”

Agreements for the exchange of already-
born children would be viewed as rep-
rehensible. Surely the law would not
countenance an agreement whereby a
woman agreed to give birth to a child,
raise it for 2 years (with compensation
to be paid for any costs incurred in that
time), and to subsequently “give” the
child to another couple, according to
the terms of the prior agreement. Ex-
changing children to serve the desires
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born through the use
of ARTs and through surrogacy come
to terms with the harms they have suf-
fered, it is the state which will be called
to account, just as it has been called
to account for the wrongs committed
against the Stolen Generations of Aus-
tralia’s Indigenous population. This is a
tragedy which could be easily avoided
by the implementation of a policy which
gives adequate regard to the rights and
interests of children, by prohibiting sur-
rogacy in all forms in Australia.

Tim Cannon

Tim Cannon is a research officer for
the Australian Family Association.
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